Abstract
I. INTRODUCTORY NOTES
States without a necessity to certify the enforceability and without a possibility to object to its recognition. However, it may not be excluded that such an order may be issued in a case which has already been solved between the parties, and its content would not be agreeable with the judgement rendered earlier. For these reasons, Article 22 was introduced into Regulation No. 1896/2006, based on which the defendant may submit a request for the refusal of enforcement of an order for payment. In this provision were set out exclusively the bases to lodge such an application, the subject having the right to lodge it, as well as the domestic jurisdiction of the competent court to examine it, as to the remaining processual issues, they were left to be determined by the national legislature of the Member States.
Speaking about the Polish legislature, it introduced to Part three of the Code of Civil Procedure dedicated to enforcement proceedings, Title one, Division six entitled, Anti-enforcement Claims' -Article 840 3 of the C.C.P. 2 . This provision makes up the domestic processual basis to request a refusal of enforcement of judgements mentioned therein issued by courts of the Member States. It refers only to such judgements in relation to which the obligation to be granted an exequatur was removed or else the European enforcement title for undisputable claims (Article 1153 1 C.C.P.) 3 , the European order for payment (Article 1153 4 C.C.P.), the judgement issued in the European procedure on small claims (Article 1153 7 C.C.P.) 4 , and also the judgement rendered in a maintenance case by a court of the Member State which is a party to the Hague Protocol of 23 rd November 2007 on Law Competent for Maintenance Obligations 5 (Article 1153 10 C.C.P.) 6 .
The application for the refusal of enforcement in the Polish law has been referred to as a claim for the refusal of enforcement of an enforceable 3 More on the European enforcement title and the refusal to enforce it in Polish law, among others, M. Arciszewski, Europejski tytuł egzekucyjny w teorii i praktyce [ 6 The refusal of enforcement of judgements in relation to which the obligation to obtain the so-called exequatur is cancelled has been also dealt with in other regulations: in 7 In this paper, it is worthy of dedicating a few comments to selected issues related with both the enforcement of the European order for payment, with the legal nature of an application/a claim for the refusal of enforcement of a European order of payment and with the subject having the right to submit such an application. The bases of refusal of enforcement with reference to the European order for payment also require a closer discussion.
II. EUROPEAN ORDER FOR PAYMENT
The European order for payment is a decision positive to the claimant (adjudicative) rendered pursuant to Regulation No. 1896/2006 in a case which fulfils cumulatively the following conditions: this is a trans-border case, civil or commercial, as understood by the Regulation, it relates to a monetary claim of a laid-down amount, indisputable and mature at the moment when the claim for the European order for payment has been submitted 8 . 7 In the further part of this paper, I shall refer to this claim in abbreviation as "claim for refusal of enforcement". 8 Relating these provisions to Polish law, we shall claim that the application to which the mentioned documents are to be attached is an application for granting a European order for payment a fiery facias clause. This judgement, pursuant to Article 1153 4 of C.C.P., shall be provided by a Polish court with a fiery facias clause and only then, does it become an enforcement title pursuant to which judicial enforcement proceedings may be initiated in the territory of the Republic of Poland 11 . of a European order for payment has been presented by A. Harast Analysing our national legislation in this field, we may add that the claim for refusal of enforcement is a kind of suit for discontinuance of enforcement and the refusal of enforcement has the effect of removing the enforceability from the enforcement title. Allowing this remedy by a Polish court means that the judgement may not be enforced by Polish enforcement authorities. In Polish scholarship, this claim is treated either as a particular form of a suit for discontinuance of enforcement 12 , or as a form of debtor's suit against enforcement 13 . There is also a view that this is a claim for establishing that the judgement is not liable to recognition in the state of enforcement 14 .
The application/claim for refusal of enforcement does not deprive the debtors of their right to avail themselves of the national remedies at law dealt with in the Code of Civil Procedure for the needs of enforcement proceedings. The remedies at law serve to remove processual irregularities committed by enforcement authorities while carrying out enforcement procedures. These remedies are not directed against the enforcement title. There are doubts at the background of the defence of the debtor, against whom an enforcement title was issued in the form of European order for payment with a fiery facias clause -by a suit for the discontinuance of enforcement. Amongst the representatives of scholarship, it is disputable whether the debtor's suit against enforcement from Article 840 of C.C.P. may be initiated to remove the enforceability of one of the titles set out under Article 840 3 of C.C.P. 15 . The wide scope of the problems which go beyond the framework of this paper taken into account, I would like to make only a few remarks related to the problem raised. In the literature, there dominates the justified position, allowing for the possibility to initiate the debtor's suit against enforcement to deprive the enforcement title mentioned under Article 840 3 of C.C.P., of its enforceability in cases not covered by the basis to refuse its enforcement 16 . The debtor, against whom the enforcement title was issued, mentioned under Article 840 3 C.C.P. should not, for this reason, be in a "worse" processual situation than a debtor against whom another enforcement title than that mentioned 15 This issue has been thoroughly discussed at the background of the European enforcement order for undisputable claims of Weitz, supra note 3, p. 394 et seq., and the literature cited there. This author not only did present the views expressed in Polish literature but also in foreign literature. In turn at the background of the European order for payment, this issue was discussed at the comparative law background by Harast In the opinion of this author, the national legal provisions on the suit for discontinuance of enforcement fills in the legal gap in the field of provisions on the application for refusal of enforcement. 16 in the provision, was rendered. The premises for a refusal of enforcement related to a European order for payment do not contain all prerequisites from Article 840 C.C.P. Therefore in the case, a different concept than the above-presented one has been accepted and one of the events set out under Article 840 § 1 C.C.P. occurs (with the exception of the payment of the amount adjudicated by the order), as for instance, time prescription of the claim, release from debt or deferment of the deadline for payment, the debtor would be deprived of his defence remedies from which he could have availed himself before the initiation or during the enforcement proceedings. Furthermore, quoting Article 21 subpara. 1 and Article 26 of Regulation No. 1896/2006, it is indicated in the literature that it results from these provisions that the enforcement of the European order for payment shall take place on the same terms as the enforcement of the order rendered in the Member State of enforcement. In consequence, we come to the conclusion that the debtor against whom an enforcement title was rendered, the European order for payment included, may defend in the scope not covered by the application/claim for refusal of enforcement by the debtor's suit against enforcement but this defence may not intend to have a re-examination as to the merits in the state of enforcement of the European order for payment, (Article 22 subpara. 3 of Regulation No. 1896/2006), which means that in this claim, the debtor may not invoke events which took place before the European order for payment was rendered 17 . Furthermore, an argument is raised that in the debtor's suit against enforcement, the debtor may not raise the plea of setting off, if the court competent to examine the debtor's suit against enforcement has no jurisdiction in the case for the claim presented for setting off 18 . 17 Weitz, supra note 3, p. 406. 18 
IV. ENTITY ENTITLED TO REQUEST THE REFUSAL OF ENFORCEMENT OF A EUROPEAN ORDER FOR PAYMENT
It results from the provisions examined in this study that the refusal to enforce can take place only a t t h e r e q u e s t of "the defendant" (Article 22 subpara. 1 of Regulation No. 1896/2006) 19 , or else of the person against whom the European order for payment has been issued. Given the wording of Article 21 subpara. 1 of the Regulation, which for the enforcement of the decision refers to the national rules of the State of enforcement, it shall be assumed that it is the debtor who can initiate the action for the refusal of enforcement, or else that who has been referred to in the enforceability (fieri facias) clause as such. Therefore, this may be initiated by the defendant mentioned in the European order for payment or its successor if covered by the clause. According to Polish law, an action for the refusal of enforcement can be also initiated by the prosecutor (Article 7 of the C.C.P.) or any other entity to whose participation in civil proceedings shall be applied the provisions on the public prosecutor, acting on behalf of the debtor. The court of enforcement will never be able to refuse ex officio to enforce 20 . 19 There is no uniformity in the scope of terminology used by the 
V. GROUNDS OF THE ACTION FOR REFUSAL OF ENFORCEMENT
The grounds of the action for refusal of enforcement were not regulated in Article 840 3 of C.C.P. In this regard, the national legislature refers to separate regulations, which in the case analysed in the study will be Article 22 subpara.1 and 2 of Regulation No. 1896/2006. Similarly did the German legislature in § 1084, 1096 and 1109 of its Code (ZPO) 21 .
In Article The basic premise for the refusal of enforcement of a European order for payment, dealt with in Article 22 subpara. 1 of Regulation No. 1896/2006 is the existence of an earlier decision or order issued in any Member State or third country, which cannot be reconciled with the European order for payment. German literature speaks of the so-called "Collision of titles" (Titelkollision) 23 . The "earlier decision" should have been issued in the Member State of enforcement or fulfilled the conditions necessary for its recognition in the Member State of enforcement 24 . This "earlier decision" would justify a refusal to enforce a European order for payment only if it is issued in relation 21 More on § 1096 ZPO (German C.C.P.) related to the European order for payment: Geimer, supra note 16, p. 2359; Gierl, supra note 16, pp. 2195-2196; Hess, supra note 15, p. 570. As to for instance Austria, there is no particular national regulation related to the enforcement of the European order for payment, thus G.E. Kodek to "the same subject of dispute/claim" and refers to the "same parties" and the irreconcilability was not and could not be raised in an objection in the court proceedings, in which the European order for payment was rendered.
It should be noted that the above-mentioned grounds for the refusal of enforcement stated in 1 a) of the Regulation, a distinction is made between the concept of "earlier decision" and "earlier order". Therefore, it must be assumed that, as in the case of the concept of "civil and commercial matters", the term "decision" will be interpreted autonomously 31 32 . According to the latter provision, the term "decision" should be understood as any decision given by a court of a Member State, irrespective of whether it is defined as a judgment, a decision, an order for payment, or a writ of enforcement, including the decision on costs or expenses issued by an officer of the court. The earlier decision may have been issued by a court or an authority of any State, a court or authority of the State of enforcement included 33 . This earlier decision must exist and the party applying for refusal of enforcement, should prove it. The European Court of Justice at the background of Article 27 subpara. 3 of the Brussels Convention 34 , which is the equivalent of Article 34 points 3 and 4 of Regulation No. 44/2001, stated that the court settlement was not within the concept of "decision" because the term "decision" meant a decision, coming from the judicial authority which has the power to shape the legal relationship of the parties 35 . The literature indicates that the earlier decision should have settled the merits of the case (dismissed or allowed the action). Such process decisions, as for instance, the rejection of the claim, or the discontinuation of the proceedings are not covered by the concept of a decision within the meaning of Article 22 subpara. In consequence, the allegation that the incompatibility of the European order for payment with an earlier European order for payment may be raised firstly by opposition, and then, in an action for refusal of enforcement shall be deemed justified 42 In the analysed Regulation, there is no information on the subject. Given that decisions become enforceable, not only at the moment of coming into force of law, but also at the moment of obtaining an immediate enforceability or by law, or by virtue of the court's decision, in my opinion, it should be accepted that the date to be taken into account shall be the date of rendering the decision 43 . Anyway, the EU law also allows for the possibility of enforcement of a decision before the decision given in the European procedure for small claims comes into force of law (Article 15 of Regulation No. 861/2007), while in the case of a decision, which is to be certified as a European Enforcement title, this may be certified, depending whether the decision is enforceable in the state of origin (Article 6 subpara. 1 point a of Regulation No. 805/2004). The decisions mentioned can also be "earlier decisions" referred to in the grounds for refusing to enforce a European order for payment. The fact of appealing against the "earlier decision" shall not affect the admissibility of filing an action for refusal of enforcement, it can only be the cause for a Polish court to suspend proceedings in the action for refusal of enforcement of a European order for payment pursuant to Article 1098 1 C.C.P. 44 .
Turning 46 , that while assessing the non-compliance of decisions, examining the case the court shall take into account the consequences of the decisions. Decisions are incompatible if their legal implications mutually exclude each other. In the scholarly studies, example situations are indicated in which inconsistency of decisions can occur, such as when in the State of enforcement of the European order for payment, the action for adjudication of the amount, to which the order relates was dismissed or it was established that there existed no legal relationship on the basis of which the European order for payment was based. Decisions are also mismatched when in the State of enforcement of the European order for payment, in judicial proceedings, firstly, the nullity was ascertained of the contract under which the claimant obtained the order awarding thereto the amount of damages for non-performance of the contract 47 . At the background of Article 22 subpara. 1 of Regulation No. 1896/2006, another justified view prevails that this provision applies not only to a situation in which there is irreconcilability, but also another one in which two decisions are of exactly the same wording. The purpose of this provision is not only to provide legal protection to the debtor in the case of the existence of two irreconcilable decisions, but also in the case of threat that two enforcement titles could be enforced related to the same claim (Doppelvolstreckung) 48 .
The existence of an earlier decision can be the basis for refusal of enforcement of a European order for payment if both decisions refer to the s a m e c a u s e o f a c t i o n 49 and t h e s a m e p a r t i e s , or else there occurs the same objective and subjective identity of the cases 50 . These concepts have to be explained autonomously, referring in this regard to the acquis of both the doctrine and the jurisprudence, created at the background of, among others, Article 21 subpara. 1 of the Brussels Convention, Article 21 of the Lugano Convention of 1988 51 , Article 27 subpara. 1 and 34, point 4 of Regulation No. 44/2001 52 . According to K. Weitz, decisions relate to the same "object in dispute" when they relate to the same "claim" 53 . The European Court of Justice made a broad interpretation of the concept 54 . The identity of cases shall be determined, according to the Court, taking into account not only their factual and legal bases, but also their subject matter. Cases relate to the same claim when their object, understood as the goal of the action and the basis, including the factual and legal relationship from which the case arose, or the legal provision on which they are based, are identical 55 . Whereby, the purpose of the request is understood broadly and applies to key issues specific for both actions, such as, for instance, an action for enforcement of an obligation and for establishing a non-existence of a legal relationship, regardless which of the cases was pending before the court earlier 56 .
In turn, the subjective identity of the parties is considered by the European Court of Justice through the prism of their interests, which should be identical and inseparable. The same parties occur, despite of missing formal identity, if in regard to the subject matter of the two cases, the interests of various entities are identical and so inseparable from each other, that the decision rendered against one of them would be effective against the other 57 . However, in the case when in one procedure, there are several entities on one or both sides, and in the other proceedings only some of them are involved, the identity of the parties occurs only in relation to those who/which are involved simultaneously in both cases, regardless of the fact on which side they appear 58 . The identity of the parties follows also the case of legal succession 59 .
Another condition that should have been met by this "earlier decision" for the refusal of enforcement to be justified is that it should have been issued in the Member State of enforcement or met the conditions necessary for its recognition 60 . It should be recalled that decisions endorsed with the European enforcement order certificate, decisions given in the European proceedings in the cases for small claim, and decisions in matters related to maintenance rendered in a Member State, a party to the Hague Protocol of 2007, which can also be "earlier decisions" are under the same conditions, as decisions issued by the courts of the Member State of enforcement. In addition to a European order for payment, they do not need to have a declaration of enforceability and opposing against their recognition is not allowed. To be enforceable in the Member State of enforcement, other decisions shall be the object of proceedings for enforceability declaring. Separate provisions, to which refers Article 840 3 of the C.C.P. do not introduce the condition of enforceability of an "earlier decision" in the Member State of enforcement, limiting the condition to meeting the requirements necessary for its recognition in the State of enforcement.
The 59 Thus, Weitz, supra note 3, p. 370. 60 The conditions for decision recognition in the states of enforcement depending upon the state of origin of the decision may be differentiated, they may be regulated either by the European Union law or by international treaties, or else by national legislation of the state of enforcement. Confer Pernfuß, supra note 29, pp. 339-340; Gruber, supra note 32, p. 374; Ringwald, supra note 29, p. 161. In Poland, the recognition of a decision independently from the state of its origin takes place by force of law. Confer also Harast, Proceedings…, supra note 8, p. 370. 62 . The burden of proving this condition fulfilled charges the claimant in the case on refusal of enforcement, who earlier in the proceedings on the European order for payment acted as a defendant. His failure to undertake the defence in the proceedings, in which the European order for payment was rendered, must not be treated as a non-fulfillment of this condition, if he proves that at the time of the judicial proceedings in the state of order origin, he did not know about any other proceedings against him or he learned about the existence of "an earlier decision" only after the deadline for filing an opposition against the European order for payment expired. Therefore, this is a situation in which the claimant in the case of refusal of enforcement -the defendant in the proceedings on the European order for payment -shall not be blamed for failure to file the objection in the specified deadline. The literature indicates that Article 22 subpara. 1 point c) of Regulation No. 1896/2006 introduces preclusion for filing this objection 63 .
In the case of a European order for payment, on principle, the defendant does not know on the initiation of proceedings on this order. He learns on the initiation of these proceedings only after the European order for payment was rendered, when served this order, together with a copy of the application form (Article 12 of Regulation No. 1896 /2006). This situation makes it difficult, or even impossible for the defendant to file any objections in the proceedings on the European order for payment. He can raise these objections against the order only in the statement of opposition or in another letter submitted in the deadline for the statement of opposition 64 . It is worthy of noting that when it comes to the opposition, according to Article 16 subpara. 3 of Regulation No. 1896/2006 the defendant should indicate that he contests the claim, without having to specify the reasons. However, if the defendant knows on the existence of an earlier decision, referred to in Article 22 subpara. 1 of Regulation No. 1896/2006, an appropriate objection shall be raised, either in the opposition or in another document lodged within the time limit for filing the opposition. In Poland, an effective opposition filed causes that the order is quashed by operation of law pursuant to Article 505 19 § 1 C.C.P. If the defendant raises the opposition after the deadline, the measure shall be rejected, without any examining of the allegations raised, related to the claim. At this background, the question arises whether in such a situation, the defendant, who raised in the rejected remedy an objection referred to in Article 22 subpara. 1 point c) of Regulation No. 1896/2006 can then successfully bring an action for the refusal of enforcement. In my opinion, the question should be answered in the affirmative, if the defendant demonstrates that within the deadline to raise the opposition, he did not know of the existence of an earlier decision. Besides, the objection raised by the defendant in a belated opposition was not examined by the court in the state of origin of the European order for payment. Therefore, the examination of this objection by the court of the state of enforcement in the proceedings for refusal of enforcement shall not raise doubts in terms of the ban on re-examination of the merits of the decision which is to be enforced, binding in these proceedings (non-revision au fond).
If the defendant does not object within the time limit, the European payment order becomes of force of law. Referring to the reasons contained in Article 20 subpara. is not time-limited. The literature has expressed the view that the defendant may seek legal protection alternatively or cumulatively either pursuant to Article 22 subpara. 1, or Article 20 subpara. 2 of Regulation No. 1896/2006, in particular, when the claimant filed firstly his claim before a court of another State, which dismissed his action, and then, initiated the action in the European order proceedings and obtained the order 65 . Pursuant to Art 20 subpara. 2 in fine of Regulation No. 1896/2006 the defendant is entitled to apply for the revision of the European order for payment before the competent court in the Member State of origin, when the European order for payment was clearly erroneous in the light of requirements laid down in the Regulation, or due to other exceptional circumstances. The literature points to the vagueness of "other exceptional circumstances" and due to this, the danger of making inconsistent interpretations. It is reported that it may refer to the case when the claimant based its claim on false circumstances 66 . In the event, when the defendant uses simultaneously both means of defence, the court of the State of enforcement, if it is Polish, conducting the proceedings for refusal of enforcement may consider a suspension of the proceedings on the basis of Article 1098 1 of C.C.P., based on the above-mentioned reasons.
Other doubts may arise in the situation where on the day the European order for payment is issued, there has been already an earlier decision, which cannot be reconciled with the order, but at the same time, the decision is the subject of proceedings to determine whether it can be recognized in the State of enforcement. In this case, the defendant who has not pleaded the irreconcilability of the European order for payment with the earlier decision, cannot be denied the right to bring an action for refusal of enforcement of the European order for payment, if it was established in the State of enforcement that the earlier decision was liable to recognition, and the relevant establishing decision was issued after the deadline expired for the defendant to file opposition to the European order for payment. The literature has also examined the case where the defendant knows of the existence of an earlier decision, which does not meet the conditions to be recognized in the State of origin of the European order for payment and in judicial proceedings in the State of origin of the European order, the irreconcilability is raised of the European order for payment with the earlier decision that does not meet the conditions for recognition in the State of origin of the order. It is indicated that in such a situation, this plea raised by the defendant is pointless, as the court of the State of origin shall not be able to allow it, due to the effects of non-recognition of the earlier decision. Raising the plea that the earlier decision does not fulfil the conditions for recognition in the State of origin of the European order for payment causes also some practical problems. The court of the State of origin of the European order for payment does not have to examine whether the earlier decision fulfills the conditions for recognition in this State. The court of the State of enforcement of the order shall run the examination in the field of recognition of the earlier decision 67 .
In Article 22 subpara. 2 of Regulation No. 1896/2006 yet another basis for refusal of enforcement of the European order for payment has been introduced in the form of the payment by the defendant to the claimant of the amount adjudicated in the order. It is a basis independent from that set out in subpara. 1 of Article 22 of Regulation No. 1896/2006, in particular, Article 22 subpara. 1 point c) of that Regulation does not apply thereto 68 . What matters here is the fact that the defendant has raised the plea of having discharged the obligation in whole or in particle Undoubtedly, this plea may be raised by the defendant in its application/action for refusal of enforcement if he has discharged the obligation after the deadline to file the opposition. If the defendant had discharged the obligation before the European order for payment was issued, then he should have raised this fact in the opposition 69 . A controversy has appeared in the literature whether the defendant may raise this objection in the application/action for refusal of enforcement, if he discharged the obligation after the issuance or service of the European order for payment on him, but before the lapse of the deadline to file the opposition, whether he should lodge the opposition in such a situation 70 . Article 12 subpara. 3 of Regulation No. 1896/2006 stipulates that the European order for payment shall instruct the defendant that the latter may pay the claimant the amount indicated in the order or oppose the order by lodging with the court of origin his statement of opposition within 30 days of service of the order on him. The defendant is therefore entitled to choose one of the options. If the defendant pays the amount indicated in the order, then, filing his opposition is pointless because there is no justification for a further examination of the case, there is no longer any dispute about rights. Such a dispute may arise between the parties only if, despite the payment by the defendant, the claimant tries to enforce the order in enforcement proceedings. In this case, it is appropriate, in my opinion, to allow the debtor to defend by way of the application/claim for refusal of enforcement 71 . Moreover, as has been stated above, Article 22 subpara. 
VI. CONCLUSIONS
The application for refusal of enforcement of a European order for payment referred to in Polish law as the action for refusal of enforcement of an enforcement title in the form of a European order for payment with a fieri facias clause is a specific legal remedy, serving primarily to protect the rights of the debtor. The special nature of this measure, on the one hand manifests itself in the fact that it does not apply to all debtors nor to all enforcement titles, on the other hand, the grounds for this application/claim, the entity entitled to initiate it, as well as, the legal consequences of this initiation are governed by the law of the European Union, and thus have been introduced into the legal systems of the Member States of the European Union in a uniform way.
The national legislature by introducing "action for refusal of enforcement" and not as defined in the European Union law "application for refusal of enforcement", prejudged by the same the mode of procedure in which it is to be recognized, which should be appreciated. The national legislation for the action is quite terse, but in the context of EU regulations and the principle of procedural autonomy applicable within the European Union it seems to be sufficient. And thus, all questions of interpretation going beyond the issues covered by the EU regulation shall be explained on the basis of national legislation. The introduction of the action for refusal of enforcement to the Code of Civil Procedure does not deprive the debtor of his right to use other legal remedies provided for in this code. The action seeks to eliminate first and foremost the so-called "collision of titles", which the debtor was not able to prevent earlier.
